Initiative Measure No. 1091

FILED

APR 152010

SECRETARY OF STATE
STATE OF WASHINGTON

STOP THE BEVERAGE TAX INCREASE

COMPLETE TEXT

AN ACT Relating to repealing the recent tax increases on
beverages; amending RCW 82.--.---, 82.08.0283, 82.12.0293, and

66.24.290;: and creating new sections.
BRE IT ENACTED BY THE PECPLE OF THE STATE OF WASHINGTON:
INTENT

NEW SECTION. Sec. 1. Thig initiative would eliminate the

recent tax increases on beverages (pop, water, beer) imposed by the

2010 legislature. Here's why voters should support this tax repeal
effort:
{1) DON’'T REWARD OLYMPIA FOR FAILING TO REFORM: Taxpayers

shouldn‘t be forced to bail out Olympia for being fiscally
irresponsible. Higher taxes will only reward them for their lack of
figcal discipline and discourage them from doing what the voters
have repeatedly demanded: prioritize spending and reform
government. Olympia needs to live within its means Jjust like
families are doing.

(2) NONE OF THESE TAX HIKES RECEIVED A TWO-THIRDS VOTE: During
the 2010 legislative session, politicians overturned the will of the
people by suspending the two-thirds vote requirement for raising
taxes, the threshold voters have repeatedly demanded. They then
imposed over twenty tax hikes totaling $800 million. Since none of
these tax increases received a two-thirdsg vote, none of them should

be allowed to stand.



(4) THE TAX SURPLUS WILL COVER IT: The state’s $500 miliion
tax surplus is more than enough to cover the repeal of these few tax
hikes, which, again, did not receive a two-thirds vote.

(5) BEVERAGES ARE ALREADY TAXED: Beverages are already heavily
taxed and should not be subjected to extra taxes, especially during
these tough economic times.

Olympia shouldn’t balance the budget on the backs of the
working class - STOP THE BEVERAGE TAX INCREASE.

PROTECTING TAXPAYERS BY ELIMINATING THE RECENT SODA POP TAX INCREASE

Sec. 2, RCW 82.--.--- and 2010 1lst sp.s. ¢ ... (2ESSB 6143) s
1402 are each amended to read as follows:
(1) From the effective date of this section through ((JFune 36+

2013)) the effective date of this act, a tax is imposed on every person

for the privilege of selling, at wholesale or retail, carbonated
beverages in this state. The rate of the tax is equal to two cents per

twelve ounces of carbonated beverages sold in this state.

(2) (a) In calculating the amount of tax due under this section, if
the total amount of carbonated beverages sold in this state during the
reporting period is not a whole number, the taxable guantity must be
rounded as provided in (b) of this subsection.

(b} For a fraction of an ounce that is equal to or greater than
one-half ounce, the taxable guantity must be rounded up to the nearest
ounce. For a fraction of an ounce that is less than one-half ounce,
the taxable quantity must be rounded down to the nearest ounce.

(3) Chapter 82.32 RCW applies to the tax imposed in thig section.
The tax reporting frequency for the tax imposed in this section must
coincide with the taxpayer's reporting frequency for the tax imposed
in chapter 82.04 RCW,.

(4) The department may require taxpayers to report the taxable
quantity of carbonated beverages in units of measure other than
ounces.

(5) The tax imposed in this section is in addition to all other

taxes imposed in this title on the same taxable event.
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PROTECTING TAXPAYERS BY ELIMINATING THE RECENT
BOTTLED WATER TAX INCREASE

Sec. 3. RCW 82.08.0293 and 2010 1lst sp.s. ¢ ... (2ESSB 6143} s 902

are each amended to read as follows:

{1) The tax levied by RCW 82.08.020 does not apply to sales of
food and food ingredients. "Food and food ingredients" means
substances, whether in ligquid, concentrated, solid, frozen, dried, or
dehydrated form, that are sold for ingestion or chewing by humans and
are consumed for their taste or nutritional value. "Food and food
ingredients" does not include:

(a) "Alcoholic beverages," which means beverages that are suitable
for human consumption and contain one-half of cone percent or more of
alcohol by volume; and

(b} "Tobacco," which means cigarettes, cigars, chewing or pipe
tobacco, or any other item that contains tobacco.

(2)  {((Ppeil—JFuly—31,—20633+)) The exemption of "food and food

f

ingredients" provided for in subsection (1) of this section does not

apply to prepared food, soft drinks, ((bettted—waters)) candy, or
dietary supplements. { (Beginming—July 12013+ the—exemption of “feoed
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supplementsr) ) For purposes of this subsection, the following
definitions apply:
(a) "Dietary supplement"” means any product, other than tobacco,

intended to supplement the diet that:
(i) Contains one or more of the following dietary ingredients:
(A) A vitamin;
(B} A mineral;
(C} An herb cor other botanical;
(D) An amino acid;
(E) A dietary substance for use by humans to supplement the diet

by increasing the total dietary intake; or
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(F) A concentrate, metabolite, constituent, extract, or
combination of any ingredient described in this subsection;

(11} Is intended for ingestion 1in tablet, capsule, powder,
softgel, gelcap, or liquid form, or if not intended for ingestion in
auch form, is not represented as conventicnal food and is not
repregented for use as a sole item of a meal or of the diet; and

(iii) Is required to be labeled as a dietary supplement,
identifiable by the "supplement facts" box found on the label as
required pursuant to 21 C.F.R. Sec. 101.36, as amended or renumbered
as of January 1, 2003.

{b) {i) "Prepared food" means:

(A) Food sold in a heated state or heated by the seller;

{(B) Food sold with eating utensils provided by the seller,
including plates, knives, forks, spoons, glasses, cups, napkins, or
straws. A plate does not include a container or packaging used to
transport the food; or

(C) Two or more food ingredients mixed or combined by the seller
for sale as a single item, except:

(I} Food that is only cut, repackaged, or pasteurized by the
seller; or

{II) Raw eggs, fish, meat, poultry, and foods containing these raw
animal foods requiring cooking by the consumer as recommended by the
federal food and drug administration in chapter 3, part 401.11 of The
Food Code, published by the food and drug administration, as amended
or renumbered as of January 1, 2003, so as to prevent foodborne
illness.

(ii) vPrepared food" does not include the following food or food
ingredients, if the food or food ingredients are sold without eating
utensils provided by the seller:

(A) Food sold by a seller whose proper primary North American
iﬁdustry classification system (NAICS) classification is manufacturing
in sector 311, except subsector 3118 (bakeries), as provided in the
"North American industry classification system--United States, 2002";

(B) Food sold in an unheated state by weight or volume as a single
item; oOr
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(C) Bakery items. The term "bakery items"” includes bread, rolls,
buns, biscuits, bagels, croissants, pastries, donuts, Danish, cakes,
tortes, pies, tarts, muffins, bars, cookies, or tortillas.

(c} "Soft drinks" means nonalcoholic beverages that contain
natural or artificial sweeteners. Soft drinks do not 1nclude
beverages that contain: Milk or milk products; soy, rice, or similar
milk substitutes; or greater than fifty percent of vegetable or fruit
juice by volume.

(d) "Candy" means a preparation of sugar, honey, or other natural
or artificial sweeteners in combination with chocolate, fruits, nuts,
or other ingredients or flavorings in the form of bars, drops, or
pieces. ‘"Candy" does not include any preparation containing flour and
does not require refrigeration.

{e) "Bottled water" means water that 1s placed in a sealed
container or package for human consumption. Bottled water is calorie

free and does not contain sweeteners or other additives except that it

may contain: (i} Antimicrobial agents; {ii) fluoride; (1ii})
carbonation; (iv) wvitamins, minerals, and electrolytes; (v} oxygen;
(vi) preservatives; and (vii) only those flavors, extracts, or
egsgences derived from a spice or fruit. "Bottled water" includes

water that is delivered to the buyer in a reusable container that is
not sold with the water.

{3} Notwithstanding anything in this section to the contrary, the
exemption of "food and food ingredients" provided in this section
applies to food and food ingredients that are furnished, prepared, or
served as meals:

(a) Under a state administered nutrition program for the aged as
provided for in the older Americans act (P.L. 95-478 Title III} and
RCW 74.38.040(&);

(b} That are provided to senior citizens, individuals with
disabilities, or low-income persons by a not-for-profit organization
organized under chapter 24.03 or 24.12 RCW; or

(c) That are provided to residents, sixty-two years of age or
older, of a qualified low-income senior housing facility by the lessor
or operator of the facility. The sale of a meal that is billed to
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both spouses of a marital community or both domestic partners of a
domestic partnership meets the age requirement in this subsection
(3} {c) if at least one of the spouses or domestic partners is at least
sixty-two years of age. For purposes of this subsection, "gualified
low-1income senior housing facility" means a facility:

(i) That meets the definition of a qualified low-income housing
project under 26 U.S.C. Sec. 42 of the federal internal revenue code,
as existing on August 1, 2009;

{ii) That has been partially funded under 42 U.S.C. Sec. 1485; and

(iii) For which the lessor or operator has at any time been
entitled to claim a federal income tax credit under 26 U.5.C. Sec. 42
of the federal internal revenue code.

{4) {a) Subsection (1) of this section notwithstanding, the retail
gale of food and food ingredients is subject to sales tax under RCW
82.08.020 if the food and food ingredients are scld through a vending
machine. Except as provided in (b} of this subsection, the selling
price of food and food ingredients sold through a vending machine for
purposes of RCW 82.08.020 1is fifty-seven percent of the gross
recelipts.

(b) For soft drinks and hot prepared food and food ingredients,
other than food and food ingredients which are heated after they have
been dispensed from the vending machine, the selling price 1is the
total gross receipts of such sales divided by the sum of one plus the
sales tax rate expressed as a decimal.

{(¢) For tax collected under this subsection (4), the requirements
that the tax be collected from the buyer and that the amount of tax be

stated as a separate item are wailved.

Sec. 4. RCW 82.12.0293 and 2010 1lst sp.s. ¢ ... {2ESSB 6143} s
903 are each amended to read as follows:

(1) The provisions of this chapter do not apply in respect to the
use of food and foocd ingredients for human consumption. "Food and
food ingredients" has the same meaning as in RCW 82.08.0293.

(2)  ((Uatil—July—3+—2613)) The exemption of "food and food

ingredients" provided for in subsection (1} of this section does not
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apply to prepared food, soft drinks, ((bettied—waters)) candy, or
dietary supplements. ( (Begtaming July 3+ 2833+—theexemption—-of Il food

supptements—r) ) "Prepared food," "scft drinks," "dietary supplements,”
and "candy ( (' —and—bettled—water))" have the same meanings as in RCW
82.08.0283.

(3) Notwithstanding anything in this section to the contrary, the
exemption of "food and food ingredients" provided in this section
apply applies to food and food ingredients which are furnished,
prepared, or served as meals:

{a) Under a state administered nutrition program for the aged as
provided for in the older Awmericans act (P.L. 95-478 Title III)} and
RCW 74.38.040(6) ;

{b) which are provided to senior citizens, individuals with
disabilities, or low-income perscons by a not-for-preofit organization
organized under chapter 24.03 or 24.12 RCHW; or

{c) That are provided to residents, sixty-two years of age or
older, of a qualified low-income senior housing facility by the lessor
or operator of the facility. The sale of a meal that is billed to
both spouses of a marital community or both domestic partners of a
domestic partnership meets the age requirement in this subsection
(3} {c}) 1f at least one of the spouses or domestic partners is at least
sixty-two years of age. For purposes of this subsection, "qualified
low-income senior housing facility" has the same meaning as in RCW

82.08.0253.

PROTECTING TAXPAYERS BY ELIMINATING THE RECENT BEER TAX INCREASE

Sec. 5. RCW 66.24.290 and 2010 1st sp.s ¢ ... (2ESSB 6143) s 1301

are each amended to read as follows:

(1) Any micrcbrewer or domestic brewery or beer distributor
licensed under this title may sell and deliver beer and strong beer to
holders of authorized licenses direct, but to no other person, other

than the board. Any certificate of approval holder authorized to act
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as a distributor under RCW 66.24.270 shall pay the taxes 1imposed by
this section.

(a) Every such brewery or beer distributor shall report all sales
to the board meonthly, pursuant to the regulations, and shall pay to
the bcocard as an added tax for the privilege of manufacturing and
selling the beer and strong beer within the state a tax of one dollar
and thirty c¢ents per barrel of thirty-one gallons on sales to
licensees within the state and on sales to licensees within the state
of bottled and canned beer, including strong beer, shall pay a tax
computed in gallons at the rate of one dollar and thirty cents per
barrel of thirty-one gallons.

(b) Any brewery or beer distributor whose applicable tax payment
is not postmarked by the twentieth day following the month of sale
will be assessed a penalty at the rate of two percent per month or
fraction thereof. Beer and strong beer shall be sold by breweries and
distributors in sealed barrels or packages.

{c) The wmoneys collected under this subsection shall be
distributed as follows: (1} Three-tenths of a percent shall be
distributed to border areas under RCW 66.08.195; and (ii} of the
remalning moneys: (A) Twenty percent shall be distributed to counties
in the same manner as under RCW 66.08.200; and (B) eighty percent
shall be distributed to incorporated cities and towns in the same
manner as under RCW 66.08.210.

(d) Any licensed retailer authorized to purchase beer from a
certificate of approval holder with a direct shipment endorsement or a
brewery or microbrewery shall make monthly reports to the liquor
control board on beer purchased during the preceding calendar month in
the manner and upon such forms as may be prescribed by the board.

(2) An additional tax 1is imposed on all beer and strong beer
subject to tax under subsection (1) of this section. The additional
tax 1is equal to two dollars per barrel of thirty-one gallons. All
revenues collected during any month from this additional tax shall be
deposited in the state general fund by the twenty-fifth day of the

following month.
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{3y {a) An additional tax is imposed on all beer and strong beer
subject teo tax under subsection (1} of this section. The additional
tax 1s equal to ninety-six cents per barrel of thirty-one gallons
through June 30, 1995, two dollars and thirty-nine cents per barrel of
thirty-one gallons for the period July 1, 19%5, through June 30, 1257,
and four dollars and seventy-eight cents per barrel of thirty-one
gallons thereafter.

{(b} The additicnal tax imposed under this subsection does not
apply to the sale of the first sixty thousand barrels of beer each
year by breweries that are entitled to a reduced rate of tax under 26
U.S.C. Sec. 5051, as existing on July 1, 1993, or such subsequent date
as may be provided by the board by rule consistent with the purposes
of this exemption.

(c) All revenues collected from the additional tax imposed under
this subsection (3} shall be depcsited in the state general fund.

(4) An additional tax is imposed on all beer and strong beer that
is subject to tax under subsection (1) of this section that is in the
first sixty thousand barrels of beer and strong beer by breweries that
are entitled to a reduced rate of tax under 26 U.S5.C. Sec. 5051, as
existing on July 1, 1993, or such subsequent date as may be provided
by the board by rule consistent with the purposes of the exemption
under subsection (3) {b) of this section. The additional tax is equal
to one dollar and forty-eight and two-tenths cents per barrel of
thirty-one gallons. By the twenty-fifth day of the following month,
three percent of the revenues collected from this additicnal tax shall

be distributed to border areas under RCW 6£6.08.195 and the remaining

moneys shall be transferred to the state general fund.
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——+{&¥)) The board may make refunds for all taxes paid on beer and

strong beer exported from the state for use outside the state.

((+7%)) (6} The board may require filing with the board of a bond
to be approved by it, in such amount as the board may fix, securing
the payment of the tax. If any licensee fails to pay the tax when
due, the board may forthwith suspend or cancel his or her license

until all taxes are paid.

CONSTRUCTION CLAUSE

NEW SECTION. Sec. 6. The provisions of this act are to be

liberally construed to effectuate the intent, policiesg, and purposes

of this act.
SEVERABILITY CLAUSE

NEW SECTION. Sec. 7. If any provision of this act or its

application to any person or circumstance 1s held invalid, the
remainder of the act or the application of the provision to other

persons or circumstances is not affected.
STOP THE BEVERAGE TAX INCREASE ACT OF 2010

NEW SECTICN. Sec. 8. Thig act ghall be known and cited as the

Stop the Beverage Tax Increase Act of 2010.

-- END --
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